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Abstract

Intellectual Property Rights (IPR), namely rights resulting from the impact of thought patterns resulting in products that are
beneficial to legal subjects. However, there are still many problems that arise in IPR such as brand theft, brand plagiarism
and so on. One of them is the case of Laverana, a cosmetic product from Germany. This brand was plagiarized by Irawan
Gunawan to be used as a product brand in Indonesia. On top of these things, Laverana also felt disadvantaged. Therefore,
this article aims to provide an understanding of the importance of protecting IPR and how to resolve international
trademark disputes. The research method used in this research itself is a normative-empirical legal research method and a
literature approach as well as legal protection theory and effectiveness theory in this brand plagiarism dispute case. The
resolution of the Intellectual Property Rights dispute in the Laverana case was pursued through litigation, namely the
Indonesian court to try the defendant, namely Irawan Gunawan. The final decision obtained from the court stated that the
party from Germany or the original owner of the Laverana Brand won. This resulted in Irawan Gunawan (defendant)
having to withdraw from the brand and being charged legal fees of Rp. 5,000,000 (5 Million Rupiah).
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INTRODUCTION

Basically, trade is defined as the activity of exchanging goods and services. Trade has
occurred since prehistoric times, when humans began to exchange goods and services at a
time when money had not yet been invented. Long-distance trade has existed since 150,000
years ago. As time progressed, disputes began to occur in the realm of trade. A dispute itself
is a situation where a party feels disadvantaged by another party, so that party sues the other
party. Thus, a trademark dispute can be interpreted as a dispute that occurs over a trademark
from one party to another, causing parties who do not accept it and file a lawsuit.

A brand is defined as a sign, in the form of an image, name, word, letters, or a
mixture of the listed parts which has a comparative effect and is used for the act or execution
of trade in goods or services. Meanwhile, brands are used for products traded by individuals
or groups, either en masse or by legal entities, as a way to differentiate them from other
similar products. This brand is certainly very necessary for the business world as a marketing
tool. Thus, it can be concluded that marketing will always involve an image, capacity or
weight and prestige of a particular brand's products. Trademarks, service marks and
collective marks are brand classifications in the MIG (Marks and Geographical Indications)
Law (Masnun, 2019: 220).

As time goes by, this trade does not only cover the exchange of goods and services
but is broader and even global or what can also be called international trade. The definition
of international trade is trade carried out between countries or governments and other
countries according to the agreement of both parties (Aprita and Adhitiya, 2020: 1). In this
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way, the term international trademark was born. International trademarks are actually the
same as trademarks, namely, symbols that are useful as differentiators of a company's
products or services. However, the difference is that international coverage is broad and
universal so it covers the whole world. So an international trademark is a sign to differentiate
a product from other companies that cover internationally.

In the world of national and international trade, a brand is an aspect of intellectual
property rights to obtain legal protection for intellectual works with the aim of protecting
their rights or what is known as IPR. IPR is the right to obtain legal certainty over intellectual
property in accordance with laws in the field of IPR, such as the Law on Copyright, Patents,
Industrial Designs, Trade Secrets, Plant Varieties, Integrated Circuits and Trademarks. With
the definition that has been explained, trademarks and intellectual property rights have a
mutually beneficial relationship. If all trading activities have IPR, it will increase security in
advancing the product and increase the income of the product producer.

In a business world that is developing very rapidly, especially with the support of
electronic advances that can be accessed by anyone, creativity or bright ideas are needed to
survive in the business world. This is what causes competition in the business world to
become increasingly fierce, both domestically and abroad. The necessity of developing ideas
in this tight business competition sometimes makes someone develop the idea, sometimes not
developing the idea but instead copying an idea that was discovered earlier by someone else.

Therefore, nowadays IPR is very necessary to prevent the possibility of unhealthy
business competition such as fraud, piracy, plagiarism, use of brands belonging to other
parties and others. Intellectual Property Rights (IPR) is a synonym for Intellectual Property
Rights (IPR), namely rights resulting from the impact of a mindset that creates products that
are useful for legal subjects. In essence, IPR is the right to enjoy the consequences of
intellectual invention economically. IPR is a type of non-material asset that has economic
value and provides legal certainty. (Masnun, 2019: 219-220). In this IPR, the material
specified is human intellectual ability which is manifested in these works. As has been
explained and explained above, the real form of human intellectual work is a brand, where in
this brand disputes often occur, both ordinary disputes and disputes on an international scale.

This also applies to trademarks, where currently many goods, products or services
have names, brands, logos or slogans that are almost similar or even the same. One of the
cases that will be raised is the case of an international trademark dispute or dispute, namely
plagiarism of the LAVERANA GmbH & Co0.KG (Germany) VS IRAWAN GUNAWAN
(Indonesia) brand. It is known that Laverana is a cosmetics brand from Germany which has
registered its brand in various countries. However, when you want to register a brand in
Indonesia, the Laverana brand is already registered in Indonesia. This also creates problems
for the injured party.

Based on the description that has been described, the author formulates a problem that
will be examined in this research, among others:

a) What is the Impact of International Trademark Disputes (Case Study: Number 557
K/PDT.SUS-HKI1/2016?

b) ow are international trade mark disputes resolved (Case Study: Number 557
K/PDT.SUS-HKI1/2016)?

MATERIALS AND METHODS

In the development of science and technology, research is one of the ingredients
(Kamila Khaerunisa, 2023: 3). Research itself is an effort or step aimed at expanding and
developing science and technology. According to Prof. M.E Winarno Research is a scientific
activity carried out through careful and systematic techniques. Research is carried out with
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the aim of uncovering the truth and preventing or avoiding it with a systematic,
methodological and consistent approach.

In this research, normative legal research methods are used, namely methods that
analyze every relevant document or book and of course relate to the problem to be studied.
This research uses an approach to legislation and cases or in other words a case approach, a
historical approach and a facts approach.

RESULTS AND DISCUSSION
A. Impact of International Trademark Disputes (Case Study: Number 557
K/PDT.SUS-HKI1/2016

By plagiarizing or imitating a brand, it certainly has an impact that can be
detrimental to both the owner, the original owner and the consumer. The owner of a
brand who intends to plagiarize will be disadvantaged by the rejection of the
trademark application because the trademark is already registered with another
party, in accordance with Article 21 of Law no. 20 of 2016 concerning Brands and
Geographical Indications. The holder of the original mark will be disadvantaged
because the exclusive rights which should be monopolistic, that is, the brand holder
alone is allowed to use them, will not work well with the emergence of plagiarism
of the same brand (Muliasaru, Santoso and Irawati, Notarius, December 2021: 985).
Consumers are not immune from losses, if there is plagiarism or brand imitation, of
course they will feel cheated because the product they buy is not an original product
but only a copy, where the quality of the product may be different from the original
product. Looking at the impact of brand plagiarism, it can be concluded that this is
an action that is not in good faith and can cause very complex losses, so it is very
unfortunate if there is brand plagiarism (Muliasaru, Santoso and Irawati, Notarius,
December 2021: 983) . One of them is an example of a trademark plagiarism
dispute experienced by Lavera co bkgs.

In this case, the Lavera brand, which was previously established in Germany and
has been registered in more than 40 countries, experienced a bad faith violation
from Indonesia by registering a similar mark on similar types of goods without any
cooperation. This action is not in good faith and tends to mislead consumers, and in
reality is fraudulent behavior, unhealthy business competition which constitutes a
violation of [PR. This behavior is not in line with the intellectual ethics regulated by
law. It should require permission from the owner first, it cannot be copied directly.
Competition in business is generally good, because it can encourage other
entrepreneurs to improve the quality of goods. However, if one entrepreneur thinks
of bringing down another business, especially for his own interests, this is a point
that violates the law.

The Commercial Court is a place for parties who have an interest in filing a
trademark cancellation lawsuit, based on the basic reasons in Article 20 or Article
21 of the Trademark and Geographical Indications Law (Muliasaru, Santoso and
Irawati, Notarius, December 2021: 985). Five years is the time period for filing a
lawsuit starting from the date the trademark registration is made. However, if it
conflicts with morals, religion, decency, ideology and law, the cancellation has no
time limit. Regarding brands and geographical indications, it is regulated in Articles
76 to 79 of Law number 20 of 2016.

As a result, the defendant was sentenced to pay court costs at the cassation level
of 5000,000 (five million rupiah). And the cancellation of the Lavera trademark
registration number IDM000278277 in the name of the defendant from the public
records at the Directorate of Trademarks, with all the related legal consequences.
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B. Efforts to Settle International Trademark Disputes (Case Study: Number 557
K/PDT.SUS-HK1/2016).

The rise in plagiarism of IPR has given rise to measures or regulations if
violations of these rights occur. In resolving intellectual property rights disputes,
this can be done in 2 (two) ways, namely by litigation (court) and non-litigation.
Dispute resolution through litigation is a step in resolving disputes with the court
(Glorydei, et al, Lex Et Societatis, 1, January-March 2021; 114). Meanwhile, non-
litigation itself is dispute resolution outside of court.

In the case of the Laverana GmBH & Co0.KG trademark dispute against Irawan
Gunawan, it was resolved through litigation. The resolution of the trademark
dispute between Laverana, who comes from Germany, was carried out through
Indonesian court procedures. Laverana as the plaintiff also filed a lawsuit against
Irwan Gunawan who then became the defendant through the court in line with
Article 76 paragraph (2) of Law Number 20 of 2016 "Owners of unregistered
Trademarks can file a lawsuit as intended in paragraph (1) after submitting an
Application to the Minister. ” which regulates MIG Brands and Geographical
Indications. So, on October 28 2015, the plaintiff submitted an application for
registration of the Lavera trademark to the Directorate of Trademarks, Directorate
General of Intellectual Property, Ministry of Law and Human Rights of the
Republic of Indonesia under Agenda Number D002015047792. This is done so that
the Lavera brand and its goods are protected against this brand dispute.

As explained above, it is clear that this international trademark dispute case will
be followed up with a litigation settlement. Litigation is the litigation stage of a
conflict which is carried out ritually to replace the actual conflict, with each party
presenting two conflicting options to the decision maker (Fajriawati, Social and
Economic Journal, 2022: 143).

Litigation disputes are resolved by judges. Judges are an integral part of judicial
power and their responsibility is to accept, review and make decisions in court cases
(Suherman, Sign Jurnal Hukum, September 2019: 43). Judges must uphold the law
as fairly as possible in deciding a case.

The plaintiff is the owner and the first user of the Lavera brand in various parts of
the world and one of them is Indonesia, so the plaintiff is the first user to submit an
application for registration of the Lavera brand for Class 3 goods to the Trademark
Office, General Office of Intellectual Property of the Ministry of Law and Human
Rights Regulations in the Republic of Indonesia. The plaintiff founded a company
called Laverana GmbH & Co in 1987, and the plaintiff registered his trademark
called "Lavera" on October 29 2004 in Germany. Meanwhile, the Defendant
registered his trademark called "Lavera" on October 16 2008. This is strong
evidence that the plaintiff is the first person to own this trademark.

It cannot be denied that the defendant's actions in plagiarizing/imitating the
plaintiff's brand, being inspired by it, and exploiting the reputation of the plaintiff's
brand are bad actions. Therefore, the registration of this mark violates the
provisions of article 21 of Law Number 20 of 2016 concerning Trademarks and
Geographical Indications, namely that an act of bad faith in registering the mark
"Lavera" which is essentially the same as the plaintiff's mark is an attempt by the
defendant to mislead the public about the origin of the mark. and stating unfair
behavior to achieve dishonest goals (Dishonest Goal). If the defendant carries out its
business activities in good faith, there are still millions of words, numbers and
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paintings/pictures or logos that the defendant can use without plagiarizing or
imitating the plaintiff's brand.
Therefore, the plaintiff applied to the Central Jakarta District Court, namely:

1.
2.

Accept and grant the Plaintiff's lawsuit in its entirety;

Declare that the plaintiff is the first registrant and owner of the Lavera
brand in the world for products included in class 3;

Stating that. Defendant's "lavera" mark Register Number
IDMO000278277 is substantially similar to the plaintiff's Lavera mark;
States that. The Defendant's "Lavera" Mark Register Number
IDM000278277 resembles the name of the legal entity owned by the
plaintiff, namely Layerana GmbH & Co. K.G;

States that the registration of the Defendant's "Lavera" mark at the
Trademark Directorate was in bad faith;

Cancel the registration of the trademark "Lavera" Register Number
IDMO000278277 in the name of the defendant from the general register
of the trademark directorate with all legal consequences;

Order the Registrar of the Jakarta Commercial Court to immediately
submit a copy of this decision to the Directorate of Trademarks,
Directorate General of Intellectual Property in order to implement this
decision in accordance with the provisions of Article 70 of Law
Number 15 of 2001 concerning Trademarks;

Order the Directorate of Trademarks to comply with the Commercial
Court Decision by recording the cancellation of the mark "Lavera"
Register Number IDM000278277 in the name of the Defendant and
announcing it in the General Register of Trademarks at the Directorate
of Trademarks;

Sentence the Defendant to pay court costs.

But the defendant filed an exception, that is;

1.

Regarding the Legal Standing of the Power of Attorney (Power of
Attorney made by an unauthorized person). That at the trial on
Thursday, December 17 2015, as requested by the Panel of Judges
examining the case. The Plaintiff has submitted the company's deed to
prove the Plaintiff's legal standing to file a lawsuit;

That after the Defendant learned; "Plaintiff's Special Power of Attorney
dated 20 October 2015 was signed by Haase, Thomas, Barsinghausen
representing Laverana GmbH & Co.KG which is domiciled at Am
Weingarten 4. 30974 Wenningsen, Germany.”

Meanwhile, based on the Company Deed (Trade Registration of the
Hannover District Court: "Haase, Thomas, Brrsinghausen are directors
of Haase Verwaltungs GmbH, domiciled at Am Weingarten 4, 309741
Wenningsen. Germany"; Based on this, it is clear that between
Laverana GmbH & Co .KG and Haase Verwaltungs GmbH are different
legal entities, so it is clear that Haase, Thomas, Bersinghausen (director
of Haase Verwaltungs GmbH) is domiciled at Am Weingarten 4.
309741. does not have legal standing/is not authorized to represent
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LaveraNA GmbH & Co0.KG which is domiciled in Am Weingarten 4.
30974 Wenningsen Germany.

Whereas regarding this lawsuit the Commercial Court at the Central
Jakarta  District  Court  has given decision =~ Number
70/Pdt.Sus/Merek/2015/PN.Niaga.Jkt.Pst., dated 7 March 2016 which
is as follows:

In Exception: - Granted the Defendant's exception;

CONCLUSION

1.

In the main case: - Declares the Plaintiff's claim unacceptable and
charges the Defendant with court costs of Rp. 716,000.00 (seven
hundred and sixteen thousand rupiah); On March 29 2016, the plaintiff
submitted a cassation request which was finally accepted at the
Commercial Court Registrar's Office at the Central Jakarta District
Court on April 6 2016. The defendant also submitted a counter
cassation memorandum which was accepted at the Commercial Court
Registrar's Office at the Central Jakarta District Court on April 27, and
as a result was rejected.

Finally, the Commercial Court's decision at the Central Jakarta District
Court Number 70/Pdt.Sus/Merek/2015/PN.Niaga.Jkt.Pst was annulled
on March 7 2016. So the Court rejected the defendant's exception in its
entirety. And the defendant is required to pay court costs at all levels of
the trial, namely IDR 5,000,000.00 (five million rupiah).

Based on the description that has been submitted regarding this trademark case, it can
be concluded as follows:

1. The impact of loss is because the brand which is the result of his thinking is stolen,
resulting in the loss of exclusive rights to the brand. Consumers can be harmed because
they feel cheated that the product they purchased is not an original work. One case is
Laverana, a cosmetic product from Germany whose brand was plagiarized by Irwan
Gunawan to use as his product brand. Due to this, Laverana felt aggrieved because Irwan
Gunawan was seen as trying to take advantage of the fame of this German product.

2. Settlement of the Intellectual Property Rights dispute in this case or Laverana chose to
resolve the IPR dispute through litigation or through the Indonesian courts and sued
Irawan Gunawan. The court's final decision was that German Laverana won and resulted
in Irawan Gunawan having to withdraw his brand and being charged a court fee of Rp.
5,000,000 or 5 million rupiah.
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